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IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al. , 

Plaintiffs, 


vs. 

R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida 
Thursday, 9:30 a.m. 

March 25, 1999 
TRIAL - VOLUME 265 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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(Whereupon, the following proceedings were had:) 

THE COURT: All right. I apologize for the 
delay, but I had to wrap up another hearing. 

But we're finished now. Are we ready to 

proceed? 

MR. HEIM: Yes, sir. 

THE COURT: Okay. We have to have the jury. 
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You spent all this time and didn't do it? 

THE BAILIFF: Didn't do it. My mind was 
traveling other places. 

(Discussion off the record.) 

THE COURT: We did find some article in the 
morning paper. 

MR. HEIM: Yes, sir. 

THE COURT: We've got to ask them about that. 

MR. HEIM: Judge, I only have two exhibits 
left. One has been admitted already, and the other one 
hasn't. 

THE COURT: It's no problem. 

MR. SCHNEIDER: Your Honor, I understand that 
Your Honor had issued an order with respect to the 
directed verdict motions, and I guess deferring on some 
and maybe making a ruling with respect to some of the 
disease motions. I haven't received that yet. 

I had prepared with respect to the motions 
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that I argued a set of proposed orders. I was going to 
give them to the Court informationally. I know Your 
Honor has deferred. That's my understanding. 

But in the meantime, I've given you a set of 
these, and I've given a set to the plaintiffs. I'll 
provide them to you. 

THE COURT: Something else to read. Just 
pile it up on the rest of the papers. 

MR. SCHNEIDER: These are very short. In 
fact, for each one there is a short form and a long 
form. Maybe you can look at it. 

THE COURT: Might be even shorter. Thank 

you. 

Okay. You've got everything? Are you ready? 

THE BAILIFF: Yes. 

THE COURT: Bring them out, please. 

(Discussion off the record.) 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jurors entered the courtroom.) 

THE COURT: Okay. Good morning all. 

THE JURORS: Good morning. 

THE COURT: Have a seat, folks, please. 

Okay. Anybody see anything or read anything, 
talk about anything, be exposed to anything, whatever 
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means of communication exists in the modern world, 
about either this case or any other case, any other 
tobacco litigation or related subject matter? 

JUROR 5: Heard on the news this morning 
about the settlement. 

THE COURT: The other case? 

JUROR 5: Right. 

THE COURT: I think there was something in 
the paper, unless you people glossed over it. So, 
without getting into any details of all of that, do you 
think that in any regard that information would affect 
the way you view the case or the outcome of your 
decision in this? 

JUROR 5: No. It's a totally separate 
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matter. 

THE COURT: That's what I'm trying to impress 
on you folks. Anything that you see, hear, read, get 
exposed to outside this courtroom should have no 
bearing whatsoever on your decision in this courtroom. 
This case will depend on the facts and the evidence 
adduced in this room and this room only. You all 
understand that and agree with that? 

THE JURORS: Yes. 

THE COURT: Okay. Doctor, you're here, 
resume the witness stand, please. 
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You're under the same oath you were under 

yesterday. 

MR. HEIM: May I proceed. Your Honor? 

THE COURT: Yes, sir. 

MR. HEIM: Good morning everyone. 

THE JURORS: Good morning. 

MR. HEIM: Dr. Carchman, good morning. 

THE WITNESS: Good morning. 

CONTINUED DIRECT EXAMINATION 
OF RICHARD CARCHMAN, Ph.D. 

BY MR. HEIM: 

Q. Dr. Carchman, yesterday in discussing 
additives you used the term "biological research," and 
can you tell the jury what that term means, more 
generally? What does "biological research" mean? 

A. It involves any investigation that deals with 
any kind of life system, whether it's a whole animal, 
even a person, or things in the test tube, that might 
not even be bacteria, like we were talking about 
yesterday, the Ames Test. So it runs the whole 
spectrum, from bits and pieces, to an intact animal. 

Q. So it's testing that involves anything that 
has life? 

A. That's right. 

Q. Now, was biological research part of your job 
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responsibility at Philip Morris? 

A. It was one of the major parts of my 
responsibility. 

Q. And have you looked at the company's records 
on biological research that preceded the time, came 
before the time that you joined the company? 

A. I did that to a very extensive degree, yes. 

Q. Now, was there biological research that took 
place at Philip Morris's laboratories in Richmond, 
Virginia? 

A. Yes. 

Q. What kinds of biological research was done at 
the company's laboratory in Richmond, Virginia? 

A. It ranged from behavioral work in animals and 
in people to in vitro assays, Ames assay, mutagenicity 
and also mammalian cell evaluations. 

Q. Well, that's a mouthful there. Let me try to 
separate them out a little bit. 

When I talked about Richmond, Virginia, the 
research and development center, is that what I'm 
talking about? 
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22 A. That's all I'm talking about. 

23 Q. Okay. So you said there was behavioral 

24 research using animals? 

25 A. That would be Doctors De Noble and Mele. 
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1 Q. That's — and principally what we were 

2 working with was rats? 

3 A. Yes. 

4 Q. And then you mentioned other kinds of 

5 research as well. You mentioned Ames assays? 

6 A. Yes. There was — there was actually a 

7 department called Biochemical Research, and part of 

8 that group of 50, 60 scientists in Richmond involved 

9 Ames testing, but not limited to bacterial Ames 

10 testing. 

11 There were mammalian tests, a variety of 

12 mammalian tests, as well as exploring the possibility 

13 of using other biological assays. 

14 Q. What is an Ames Test? We've heard that term 

15 before. Ames is A-M-E-S? 

16 A. Yes, it's named for Dr. Bruce Ames, who is a 

17 Ph.D. scientist. He's out in California. He's 

18 credited with developing this assay, and very simply, 

19 he took a very common bacteria, salmonella typhimurium. 

20 This doesn't give you salmonella poisoning, but it's 

21 related to the bacteria that does. 

22 He genetically modified this organism to make 

23 it very sensitive, to be so sensitive as to allow 

24 things to get into the cell that normally wouldn't get 

25 in. And if something did get into the cell and damage 
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1 the DNA of the cell, the cell couldn't fix it. 

2 So if there was a problem, you would be able 

3 to pick it up. It was an exquisitely sensitive system, 

4 and you could add protein fractions from other sources 

5 that would metabolize the compound. Most compounds are 

6 not biologically active. 

7 So if you take — I mentioned benzene 

8 yesterday. Benzene has an odor, but benzene, by 

9 itself, in and of itself, is not biologically active. 


10 

The body 

has to act upon it and change it. So 

the 

11 

major addition to 

what 

Bruce Ames did was he 


12 

incorporated an ability to put something in the 

Ames 

13 

that would activate a 

wide variety of chemicals 

into 

14 

those things that 

could damage cells. 


15 

Q. 

So Ames 

testing is to look whether or 

not 

16 

cells are 

damaged 

by a 

compound? 


17 

A. 

Specifically 

the DNA of those cells. 


18 

Q. 

And that 

was 

being done at Richmond? 


19 

A. 

Yes . 




20 

Q. 

And then 

you 

mentioned — is Ames testing in 

21 

vitro testing? 




22 

A. 

Yes . 




23 

Q. 

In vitro 

is 

using test tubes and thing like 

24 

that? 





25 

A. 

That's correct. 
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Q. What other kind of testing did you mention 
that was done at Richmond? 

A. Within the biochemical research group, they 
also look not just as bacterial cells, but a variety of 
mammalian cells. 

Q. What are mammalian cells? 

A. Cells from animals, not from bacteria. It 
could be from a human being, it could be from a mouse, 
it could be from a rat. 

And the difference is, DNA is DNA, more or 

less. 

And bacteria are not quite the same as 
mammalian cells, and there are sufficient differences 
that if you want to explore a question in more depth, 
you want to get closer to what a human being and a cell 
from a human being might experience. 

So they looked at a variety of tests. 

For example, there's a test that they used 
for a while that they're now using it at INBIFO is the 
L5178Y TK plus-minus mutation. That's a mammalian cell 
in which you can look at mutation events in the test 
tube with cells. It's very much like the Ames assay, 
except it's mammalian cell, not a bacteria. 

Q. Now, did Philip Morris also use outside 
testing laboratories, that is, laboratories whose 
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business it was to test things for lots of different 
companies? 

Did Philip Morris use those kinds of 
laboratories in the United States from time to time for 
testing? 

A. Both the United States and overseas, yes. 

Q. Okay. What kinds of tests were done at these 
independent laboratories? 

A. It ranged from inhalation studies in monkeys 
to very sophisticated chemical analyses on various 
parts of products, to evaluation of inhalation 
evaluation of certain ingredient materials that we were 
considering. 

Q. Now, in the time that you were at Philip 
Morris, from 1989 on, did anyone ever tell you that 
Philip Morris had any kind of an understanding or 
agreement with anyone not to do biological testing? 

A. I never heard that in my experience at Philip 
Morris. 

Q. I asked you about biological testing in 
Richmond, Virginia, and using outside laboratories. I 
want to ask you questions about INBIFO. You referred 
to it several times yesterday, and the subject's come 
up before. INBIFO is I-N-B-I-F-O? 

A. Yes. 
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Q. And that's an acronym, right? 

A. Yes. 

Q. As a start, what does INBIFO stand for? 

A. English translation is Institute For 
Biological Research. 

Q. Now, when you came to Philip Morris during 
that sabbatical year, tryout year, in 1989, were you 
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8 

told about INBIFO? 


9 

A. 

I actually knew about it several years before 

10 

when I 

came on board as a consultant to look at the 

11 

ingredients. 


12 

Q. 

Did you have any sense or understanding among 

13 

the working — with the scientists that you worked 

14 

with, either as a consultant 

or when you joined the 

15 

company 

, that INBIFO was any 

kind of a secret? 

16 

A. 

Not that I'm aware 

of, no. 

17 

Q. 

Was INBIFO discussed? 

18 

A. 

It was discussed when questions of testing 

19 

came up 

Everybody knew the 

testing was done at 

20 

INBIFO, 

biological testing. 

I'm primarily talking 

21 

about inhalation. 


22 

Q. 

Inhalation testing 

was done at INBIFO? 

23 

A. 

Yes . 


24 

Q. 

Have you ever been 

to INBIFO? 

25 

A. 

Many, many, many times. 
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1 Q. You say "many, many times." If you had to 

2 roughly guess, how many times you've been to INBIFO, 

3 what would you say? 

4 A. The first two years I would go there four or 

5 five times, four or five times a year for a week or 

6 two, on average, at a time. 

7 And then it averaged maybe three or four 

8 times a year. And I was actually there this year for a 

9 little over a week, looking at a study I was involved 

10 in that they had started almost six years ago. 

11 Q. Have INBIFO scientists, the people who 

12 actually do the scientific work at INBIFO, visited 

13 Philip Morris in Richmond? 

14 A. Twice a year, when we have our planning 

15 meetings, several of the — the head of the institute, 

16 and maybe one or two of his colleagues come over. And 

17 this past year one of INBIFO's scientists. Dr. Hans 

18 Jurgen Hausman, spent two years in Richmond. He just 

19 went back about the time that I retired. 

20 Q. Did you have any personal responsibility as 

21 part of your job duties for INBIFO? 

22 A. That first year that I was with the company, 

23 I was — my view — the gatekeeper, if you will, 

24 between the research going on at INBIFO, and the 

25 research needs in R&D in Richmond. 
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1 Q. Okay. Well, when you use the term 

2 "gatekeeper," that's probably a term that means 

3 something to you. 

4 But what does it mean to you, when you say 

5 you're the "gatekeeper"? 

6 A. Here you had this institute that was, my 

7 opinion, an incredible precious resource, limited; had 

8 150 people, scientists and other types of specialized 

9 individuals, doing important work that had been laid 

10 out in the R&D plan. 

11 It was my role and responsibility to make 

12 sure that those people that were requesting things, it 

13 was handled properly, and reports coming the other way 

14 were handled properly; so there weren't 50 phone calls 


http://legacy.library.ucsfSdurtiel/iWitffiS^0y9)i|s»dfndustrydocuments.ucsf.edu/docs/rnxd0001 



15 a day coming in from 50 different people asking them 

16 questions or trying to get them to do things that 

17 weren't on the R&D plan. That's what I meant by 

18 "gatekeeper." 

19 Q. So you helped decide what work did get done 

20 and what work didn't get done? 

21 A. In part, yes. 

22 Q. What kind of work was going on at INBIFO 

23 during the time that you were responsible for it and 

24 before that time? 

25 A. The work at INBIFO occurs at several levels. 
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1 One has to do with ingredient testing, but more 

2 generally it has to do with any change in product 

3 design. 

4 So all the nonconventional products were 

5 tested through INBIFO. All of our ingredients were 

6 tested through INBIFO; assay development, new assays 

7 that somebody had published went through INBIFO. 

8 If somebody published a new study, a new 

9 report, that looked like it might be valuable for us, 

10 the scientists at INBIFO would try to set it up and see 

11 if it could be applied to some of our problems. 

12 As part of that, INBIFO also had a program in 

13 which INBIFO scientists would go out, get additional 

14 training, and they would invite outside scientists to 

15 come and give seminars in areas in which the Institute 

16 felt it could be broadened somewhat. 

17 Q. What does INBIFO do today? 

18 A. That's what it does — it still does that. 

19 Q. It still essentially does the same thing it 

20 was doing? 

21 A. Yes. 

22 Q. Now, Philip Morris sells products all over 

23 the world? 

24 A. About 170 countries, worldwide. 

25 Q. From a research point of view, did it make 
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1 sense to have a centralized testing laboratory to serve 

2 Philip Morris worldwide? 

3 A. That has been the theme that Philip Morris 

4 has had, and I would say it's not at all unusual for 

5 multinational companies to do such a thing. 

6 DuPont, for example, had a similar-type 

7 facility. Other companies have similar-type 

8 situations. 

9 Q. Now, you are familiar with laboratories and 

10 research facilities in the United States? 

11 A. And other places as well, yes. 

12 Q. How would you compare the facilities, the 

13 scientific equipment and facilities at INBIFO, with 

14 other research laboratories in the United States? 

15 A. It's in the very upper tier. 

16 Last year we actually had two of the top 

17 laboratories in the United States come visit INBIFO, 

18 top laboratories in terms of inhalation toxicology. 

19 And one was a government-sponsored lab in New Mexico, 

20 outside of Albuquerque, and the other was a regular 

21 commercial facility outside of Chicago. 
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And we were trying to see if we could get 
some interest in them in doing some additional testing 
for us, because we were at capacity at the Institute 
and had some additional things that needed to be done, 
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and we couldn't wait for it to be done. 

Q. How about the qualifications of the 
scientists? 

A. You mean — what you're getting into ends up 
being one of the key reasons I ended up staying at 
Philip Morris. There are several M.D.s, physicians. 
There's one M.D. who is also a Ph.D. in biophysics, an 

M.D., Ph.D. 

There are several veterinary pathologists, 
several molecular biologists, microbiologists, 
biochemists, engineers. They make their own equipment, 
and they modify their own equipment. It's almost a 
self-sufficient research facility. They can make 
anything they need for the testing, and they can test 
anything they need to test. 

Q. Now, just so we know this, are there any 
laboratories in the United States, testing 
laboratories, that offer essentially the same or close 
to the same capabilities as INBIFO? 

A. The closest facility is the 
government-sponsored one in New Mexico. That's the 
closest. 

Q. Does Philip Morris have any relationship with 
that facility? 

A. Actually when we approached them about doing 
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work for us, they said they would love to, but the 
political environment probably wouldn't allow them to 
do it at this time. 

Q. So they don't — the government lab doesn't 
do any work for Philip Morris? 

A. Not that government lab. 

Q. Are there any other laboratories? 

A. That do that kind of work? 

Q. That do the same kind of work as INBIFO? 

A. No. 

Q. Now, in a nutshell, what is the idea behind 
doing biological testing at INBIFO? 

A. The idea has been and continues to be that 
one of the ways that we have, for trying to responsibly 
discharge what it is we're doing, is to do biological 
testing and the kind of biological testing that we do 
and the way that we do it. 

It's simply not sufficient to do the right 
kinds of tests. There's actually a formalized process 
that INBIFO follows in doing this, as well. 

Q. And has it been part of your responsibility 
to make sure that process takes place? 

A. Yes. 

Q. Now does INBIFO have — what is a laboratory 
certification? 
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That's what I was alluding to in terms of the 


1 A. 

2 process. 

3 INBIFO is certified for what are called — 

4 another acronym, I'm sorry — GLP, good laboratory 

5 practices. 

6 So for example, if INBIFO carried out a 

7 study, and for some reason Philip Morris — for Philip 

8 Morris, and Philip Morris wanted to submit that 

9 information to the U.S. Food and Drug Administration — 

10 hypothetical — the FDA would only look at data from 

11 such a facility. 

12 And INBIFO is certified on a regular basis by 

13 an international organization, another acronym, OECD. 

14 And the FDA accepts that certification in terms of 

15 reviewing that kind of data. 

16 That doesn't mean the FDA will say: Okay, 

17 fine, we've got it, we agree with you. 

18 All that means is the FDA will take it in and 

19 look at it and then make their own decision. 

20 So INBIFO is a GLP-certified facility. 

21 Q. And does it continue to maintain that 

22 certification? 

23 A. Absolutely. 

24 Q. What does the government check, the 

25 organization that certifies laboratories? What kinds 
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1 of things have to be satisfied before you can get a 

2 certification? 

3 A. It starts from how you keep your documents, 

4 the paper, or electronics. And everybody is moving 

5 towards electronic information, how you keep it, how 

6 you maintain it, how you provide security. 

7 You have to have a special archive, a special 

8 room that's secure from any kind of water, fire, or 

9 theft damage; you need a special group of individuals 

10 that are part of what is called a QA/QC, quality 

11 assurance/quality control. And those people have 

12 primary responsibility for maintaining the integrity of 

13 the documents. And all the original documents, whether 

14 electric or paper, and even the specimens, the 

15 biological specimens, have to be stored in compliance 

16 with it. 

17 So that's some of the first things that are 

18 done. They come in, they look at your facilities, they 

19 look at your equipment. You have a piece of equipment. 

20 It's not sufficient enough to have something when you 

21 plug it into a wall, a light comes on. It has to work, 

22 it has to be calibrated. You have to have standards. 

23 You have to have books and records, showing that 

24 everything is following the specific process. 

25 They look at the scientific credentials of 
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1 the staff, and they say: Okay, you have an M.D.? You 

2 have a Ph.D.? That's nice, but let's find out more 

3 about what it is your expertise is in. 

4 So that's part of the things that go on when 

5 they come and look at such a facility. 

6 Q. So the certifying agency has a requirement 

7 that all the records of testing and experiments be 
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8 maintained? 

9 A. All the original materials have to be 

10 maintained, and the originals cannot leave the 

11 facility. If somebody in Richmond wants to look at a 

12 biological sample from a test, they have to go to 

13 Germany. Can't put it — you can't FedEx it. You 

14 can't do anything like that. 

15 Q. Can they send copies? 

16 A. Copies all the time. 

17 Q. The originals have to be maintained? 

18 A. Absolutely. 

19 Q. Now does INBIFO have its own recordkeeping 

20 policy as well? 

21 A. Yes. That policy is consistent with the GLP 

22 certification. 

23 Q. Now, in your work in Richmond, Virginia, and 

24 as a person having responsibility for INBIFO, have you 

25 seen INBIFO reports from time to time? 
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1 A. My first year I spent a lot of time going 

2 through their data, just to make sure that what I 

3 thought they had, they had. And actually they had 

4 documents going back to before Philip Morris purchased 

5 the company. 

6 Q. When did Philip Morris purchase it? Do you 

7 know? 

8 A. I want to say 1971, '72, in the very early 

9 '70s. 

10 Q. Okay. And based on your review of the 

11 documents and the records of INBIFO, can you tell the 

12 jury whether INBIFO has maintained its scientific 

13 records going back all the way back to when the 

14 company — when Philip Morris acquired it? 

15 A. From my review of all the documents, from 

16 talking to all of the people, both current and former 

17 employees, I have a very strong sense that they have 

18 kept everything. 

19 I think — and this is not meant as a 

20 cultural slur — the Germans keep incredible 

21 documentation of everything. It's almost to a 

22 perverse — they don't throw anything away. 

23 Q. Now you said that you received copies of 

24 documents from INBIFO while you were discharging your 

25 responsibilities at Philip Morris. Did other 
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1 scientists get access to INBIFO documents? 

2 A. Some. Some. My boss, his boss would be 

3 examples at least within R&D of other people who might 

4 get it. But I was the person who received the bulk of 

5 the information. 

6 If they received a report, I got a copy of it 

7 as well. 

8 Q. You say "some"; would there be other 

9 scientists who would not see INBIFO documents? 

10 A. Sure. Sure. 

11 Q. Why, for example, would another scientist, 

12 not — somebody working in research and development — 

13 not see INBIFO reports or documents? 

14 A. Not everybody in research and development had 
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15 any research projects going on at INBIFO. I mean, 

16 actually very few scientists in R&D had things that 

17 were going on, were involved in things going on at 

18 INBIFO. 

19 There was some, and it was all related to the 

20 R&D business plan and what their job function was. 

21 Q. So it depended on their job? 

22 A. Yeah. 

23 Q. Were there files in Richmond — are there 

24 files in Richmond, Virginia that are files of INBIFO 

25 reports and documents? 
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1 A. In central — our central files there are 

2 INBIFO documents. Dr. Gerry Nixon has in her office 

3 INBIFO documents. I had INBIFO documents as well, 

4 those documents that I needed to do in my day-to-day 

5 job. 

6 Q. I want to be — you know, just straight out 

7 about this. In your ten years at Philip Morris, did 

8 anyone ever tell you or did you ever hear anybody 

9 say — did you get any information anywhere, any kind, 

10 any way, that the reason Philip Morris did its 

11 biological testing at INBIFO was to keep documents from 

12 being produced in litigation? 

13 A. Nobody ever said that, though I have seen 

14 some internal documents that talk about things like 

15 that. But I never had or saw any behaviors that would 

16 suggest that that's how the company operated, or how 

17 R&D operated with regard to INBIFO. 

18 Q. And you've talked to scientists — would you 

19 say that you have had conversations about INBIFO with 

20 how many Philip Morris scientists, in the management of 

21 the research and development facility? 

22 A. I would say I've spoken to every single 

23 scientist at INBIFO several times, some more than 

24 several; I've spoken to the R&D scientists in 

25 Switzerland numerous times; and I've spoken to current 
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1 and former scientists in R&D in Richmond. 

2 Q. And during the time. Dr. Carchman, that you 

3 have been involved with the company, are you aware of 

4 anybody at INBIFO ever destroying any documents? 

5 A. As I said — I'm not, and I just don't think 

6 it's in their nature to — they keep everything. 

7 Q. And do you happen to know, by the way, 

8 whether or not INBIFO documents, documents of 

9 investigations, testing, additives, whatever else was 

10 being done at INBIFO, have in fact been made available 

11 in cases, legal cases in the United States? 

12 A. Yes, with a small two-part answer. 

13 When I first came in '89 I looked through 

14 some INBIFO documents, and there was some number on the 

15 bottom of the page. I didn't pay any attention to — I 

16 didn't know what it was. 

17 Several years later, it turns out I finally 

18 figured out what those numbers were, and they were what 

19 are called Bates numbers. I really don't know what 

20 Bates numbers are, but it had to do with INBIFO 

21 documents that had been turned over in the '70s at 
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22 least for some litigation, and so that's the first 

23 part. 

24 The second part, I think close to a million 

25 pages of INBIFO documents have been turned over and are 
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1 in the Minnesota depository. 

2 Q. Minnesota depository is a place where 

3 documents in litigation are stored? 

4 A. Yes, sir. 

5 Q. Now, you said that some scientists would, 

6 because of their job responsibilities, would have 

7 access to INBIFO documents, and some would not. 

8 Can you tell me, in terms of research and 

9 development, which area of the scientific effort would 

10 naturally be working with INBIFO, and which would not? 

11 A. For example, today and during my time, the 

12 product integrity group, which is the group that 

13 decides — that goes through that six-step process that 

14 we went through sometime yesterday, they would be the 

15 scientists. They're mostly toxicologists. They have 

16 support staff, but they're mostly toxicologists. They 

17 would be the ones that decide what work goes into 

18 INBIFO, and they would be the ones that would then get 

19 the reports. They go regularly over to INBIFO to talk 

20 to the INBIFO scientists about how things are 

21 progressing. 

22 Once they get their reports, they do their 

23 evaluation, make their recommendations to management. 

24 Q. How about scientists? For example, when 

25 we're talking about work that was done at Richmond, you 
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1 mentioned scientists that were in the behavioral group. 

2 I think you mentioned yesterday a Dr. De Noble, 

3 Dr. Mele, Dr. Uydess. Would they have any relationship 

4 to INBIFO? 

5 A. Dr. Uydess, not that I'm aware of. 

6 Dr. De Noble and Mele would have some 

7 interest, because INBIFO was carrying out some assays 

8 as part of the program; and at the time. Dr. Bob Pages 

9 was the gatekeeper, and he reported to Dr. Tom Osdene, 

10 and he would tabularize all this information from 

11 INBIFO, from Dr. Abood, for example, and they would 

12 have presentations. 

13 So they would see information through Bob 

14 Pages, through Dr. Pages, from work that was done at 

15 other places from INBIFO. But they themselves had no 

16 work being done at INBIFO. 

17 Q. That's a good example. Dr. De Noble and 

18 Dr. Mele, they would have interest because of work — 

19 some testing that would have something to do with some 

20 of the work they were doing; Dr. Uydess not? 

21 A. No. 

22 Q. Now, are you aware of any testing protocols 

23 or scientific investigations or scientific work that 

24 was being done at INBIFO, any scientific discoveries 

25 that was not known to scientists in universities and 
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research institutions elsewhere? 

A. No. I'm not. 

Q. Now, I want to ask you about a couple 
documents. 

MR. HEIM: Let me see if I can get an exhibit 
number. Defendant's Exhibit 5141. I'm sorry, this is 
Plaintiffs' Exhibit 5141, and it's already admitted, I 
understand. Your Honor. It's already in evidence. 

MR. ROSENBLATT: Which one is this? 

MR. HEIM: (Handing) 

BY MR. HEIM: 

Q. Doctor, I'm showing you a document already in 
evidence. Plaintiffs Exhibit 5141, and it's marked 
INBIFO, and it's a long document. I'm not going to ask 
you questions about everything in this document, but I 
do want to ask you a little bit about it. 

If you'll turn back to the page that has the 
numbers that are written, tilted on the side that ends 
in a 63. Unfortunately, this document doesn't have 
page numbers. Just go back to the 63 number, and 
you'll see a budget there. Do you see it? 

A. Yes. 

Q. All I'm trying to do is to date this document 
somehow or another. 

Can you look at that, and from looking at 
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what appears there, can you do your best to identify 
what the date of this document probably is? 

A. Spring of '81. 

Q. And why do you say "spring of '81"? 

A. Well, not just from this page where it says 
"April 30, 1981" on the bottom, but there's also a 
chart earlier on, if you give me a second. 

Oh, it's the next page. Sorry. 

You can see that after '81 there are dotted 
lines, rather than full lines; and again, this has to 
do with budget, and I think there's another one 
that's — 67 the way you count, and this says 
"Personnel," and again there is a dotted line that 
starts "After '80" — 


Q. 

And a dotted line. 

the way 

charts work? 

A. 

Projected. 



Q. 

It's projected; it 

hasn' t 

happened yet? 

A. 

That's correct. 



Q. 

Okay. Now, Doctor 

, obviously you've seen 

document before? 



A. 

Yes. 



Q. 

And was it in the 

records 

of Philip Morri; 

A. 

Yes . 




Q. And do you have any idea who wrote it? 

A. Pretty much. I mean, they do this every 
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year. This is a budget request form. It says this is 
who we are, this is what we do, this is what we're 

going to do, and this is how much money and people 

we're going to need. 

They do this every single year. There's a 
meeting with the management from Richmond R&D, and 
after 1978, FTR, which is the Swiss R&D lab. They sit 
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8 and go through this. 

9 So 1981, Dr. Ulrich Hackenberg, who is the 

10 general manager of this facility, and his staff 

11 prepared this document. 

12 Q. Somebody on his staff or he prepares it? 

13 A. Yeah. 

14 Q. Okay. Now, this document. Plaintiffs' 

15 Exhibit 5141, talks about, on the very second page, 

16 "Objectives," and it talks about "Defensive research, 

17 PM USA." You see that? 

18 Well, it doesn't say it on the page we're 

19 both looking at, but it says it under Roman I on the 

20 first page: Objectives: Defensive Research, PM USA. 

21 A. Yes. 

22 Q. If you turn the page, it talks about: 

23 Anticipate types, directions and extent of pressures 

24 relative to smoking and health. 

25 Now, from a point of view of scientific 
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1 research, what kind of types, directions and extent of 

2 pressures is this referring to? 

3 A. Again, if this were 1999, it would have 

4 something — if it wouldn't say exactly the same thing, 

5 it would be similar. What it's referring to is if an 

6 article appears in the scientific literature that 

7 relates to or could relate to smoking and health 

8 issues, the scientists at INBIFO, probably also in 

9 Richmond and probably in Switzerland, would take a look 

10 at it. 

11 And then INBIFO would — if it was something 

12 they could do, set it up or try to set it up to see how 

13 it works, if it's something they could use in some 

14 future investigation. That's what that means. 

15 Q. So when it says "Anticipate types" it means, 

16 based on reading the literature, where things appear to 

17 be going? 

18 A. Oh, yes. 

19 Q. Now the second item is: To assure safety of 

20 new product components, including additives. 

21 In fact, why don't I let the jury see this. 

22 This one is a little better for using this Elmo, I 

23 think. It's actually not too bad. At least if you're 

24 at that end, it's not too bad. If you're at this end 

25 it's probably not too good. 
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1 Assure safety of new product components, 

2 including additives. 

3 Is that essentially what you talked about 

4 yesterday? 

5 A. Yes. 

6 Q. This is ingredient testing? 

7 A. More than just ingredient testing. It's any 

8 product, design change or process design change. 

9 Q. Okay. Then it says: Maintain experimental 

10 capability to test for appropriate biological effect in 

11 any situation. 

12 What is that referring to? 

13 A. If somebody comes out with a report that 

14 says, for example: We have the smoking gun, which 
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15 happened a couple years ago, by some authors, 

16 Dennisenko and others in science, with regard to 

17 smoking and lung cancer. 

18 INBIFO, with their molecular biologists were 

19 basically able to set up the assay and investigate what 

20 was going on in terms of the scientific claims in that 

21 paper. 

22 And that had to happen very, very quickly 

23 because it looked like a very key scientific 

24 observation, relating to our product. 

25 Q. Then the fourth one is: Develop a battery of 
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1 short-term biological predictors of long-term 

2 biological effects. 

3 That's a mouthful. What is that? 

4 A. It's in search of the Holy Grail type of 

5 things. Like the Ames assay takes a few days. Imagine 

6 if you had an Ames assay that could predict what 

7 happened if somebody smoked the product? 

8 There is no such assay. That's why I call it 

9 the search for the Holy Grail. It's something they're 

10 still doing. 

11 Q. How about the fifth one: Advise top 

12 management of smoking and health strategy and tactics. 

13 What would INBIFO scientists have to do to advise on 

14 smoking and health strategy tactics? 

15 A. Basically from a scientific perspective or 

16 even from a medical perspective, because they have two 

17 physicians on staff at the institute. 

18 Q. Two physicians? 

19 A. Two M.D.s, yes. 

20 Q. What are they talking about here in terms of 

21 advising them on smoking and health strategy? 

22 A. If a study comes out that makes some claims 

23 or draws some conclusions, we have our own internal 

24 ability to review the literature, analyze the 

25 information, and then go to management and say: This 
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1 is what we think it means, this is why we think it. 

2 It's a critical analysis of whatever comes 

3 out. There are a number of people scattered throughout 

4 the company whose function it is to provide the company 

5 with a critical analysis of all smoking and health 

6 publications on a worldwide basis. 

7 Q. Would they advise management on further 

8 testing recommendations? 

9 A. That is more than likely one of the outcomes, 

10 yes. 

11 Q. I want you to turn in a little bit to Page 4. 

12 And it says under Roman III: Why do we need INBIFO? 

13 Why is INBIFO writing "Why do we need 

14 INBIFO"? 

15 A. This is the budget cycle. This is a 

16 business. You have folks in New York who aren't 

17 scientists that are saying to themselves: Do we need 

18 to do this? Tell me why we need to have this kind of 

19 facility. 

20 It's the normal justification that you go 

21 through in any business. You're paying millions of 
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22 dollars for it, and they're basically saying this is 

23 why you need us. 

24 Q. Okay. Now the first reason that's given as 

25 to why we need INBIFO, the very first reason is: 

TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 

29188 

1 Decrease in available domestic contract laboratories. 

2 It says: Several laboratories have folded. 

3 What's happening here in the early '80s on 

4 the availability of contract laboratories to do 

5 biological research? 

6 A. Industrial Biotest was one contract facility 

7 that went belly-up financially. 

8 And number two — and this has actually 

9 gotten worse with time — U.S. Government agencies have 

10 really captured a vast amount of testing capability, 

11 because it's not simply EPA, TOSCA, and NIOSH; it's the 

12 national toxicology program, the U.S. FDA, 

13 pharmaceutical companies, it's petrochemical companies, 

14 et cetera. 

15 So even though some companies have some 

16 limited testing, it was these outside facilities. And 

17 these outside facilities have continued to shrink, not 

18 just in the United States, but on a worldwide basis. 

19 Q. Now, the second reason that's given as to why 

20 we need INBIFO is, reason number 2: Long lead time 

21 required to initiate studies in contract labs. 

22 Reason number 2: Long lead time required to 

23 initiate studies in contract laboratories. 

24 What does that mean? Explain that to the 

25 jury. 
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1 A. Competition to get in to use these 

2 laboratories. You have to wait in line. I mean, they 

3 have limited capacities. So it's a first-come, 

4 first-serve basis. And if the number of labs are 

5 decreasing, the time you have to wait becomes even 

6 longer. 

7 Q. And how about — the third reason is listed 

8 by the INBIFO people as: Security. 

9 It says: New additives and process variables 

10 can be tested with small probability of security leak. 

11 And then: Maintenance of confidentiality of 

12 administrative identity difficult with contract 

13 laboratories. 

14 When they talk about confidentiality of 

15 administrative identity and new additives tested 

16 without security leaks, what's the concern here? 

17 A. If you go to a commercial facility, there are 

18 lots of studies going on by lots of different 

19 companies, maybe even some of our competitors, which 

20 has happened in the past. 

21 And the proprietary confidentiality nature of 

22 some of these ingredients is, that we or — if it was 

23 some other company, we'd much prefer that information 

24 to stay within the company. 

25 And it becomes very difficult if not 
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1 impossible — I mean, this is not a project to make a 

2 nuclear device. This is a commercial testing facility. 

3 People talk to each other, so information spreads. 

4 So you would have very little control over 

5 keeping important commercial investigations focused to 

6 a small group of people, keeping that secure. 

7 Q. So when you were talking about flavors 

8 yesterday, for example, if you have your own 

9 laboratory, you're not worried about somebody else 

10 learning what the flavors are that you're testing? 

11 A. You're not worried as much. 

12 Q. You're not worried as much. Okay. 

13 Then the last one, I think it's the last 

14 one — well, no, it's not — well, kind of. It says: 

15 Control. 

16 There it says: Mix of bioassays and 

17 priorities can be tailored to PM USA needs. 

18 Experiments can be terminated at will as required, 

19 without delay. 

20 Let me ask you about the first one: Mix of 

21 bioassays and priorities tailored to PM USA needs. 

22 What do they mean by tailoring it? 

23 A. Most contract facilities have a menu that you 

24 select from. That's all there is. There's not like a 

25 daily special: Today, onion soup. It's potato soup 
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1 every day. 

2 Q. So you either do their tests or — 

3 A. That's right. 

4 For number one, it gets back to the 

5 flexibility and capabilities. INBIFO would have 

6 available specials, if you will, for particular 

7 projects that you couldn't get necessarily at any one 

8 particular outside facility. 

9 Q. And then it says: Experiments can be 

10 terminated at will as required, without delay. 

11 Why is it helpful to be able to terminate an 

12 experiment at will without delay? 

13 A. Well, I can give a real-life example. For 

14 me, we had a very large study going on using one of the 

15 nonconventional prototypes. This is before Beta, 

16 before Accord. And I think we had one million 

17 hand-made cigarettes, because we couldn't figure out 

18 how to make them in a manufacturing environment. They 

19 were made by hand, and the study started. 

20 As the study went on, it turned out that for 

21 at least one of the groups in these — there was a 

22 defect in the cigarette. And the study was 

23 invalidated, and so we were able to stop the study and 

24 then start some other study that was sitting in the 

25 queue. 
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1 If this was an outside facility, you would 

2 still have to pay — if not the entire amount, 

3 depending on how far along it went. But you would have 

4 to pay a significant amount of the money that had been 

5 contracted for. 

6 So again, based on a real experience I had, 

7 where this came up. 
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8 Q. So this gives you control. If the experiment 

9 is not working, you can stop it, and you don't have to 

10 pay for it? 

11 A. Well, you pay for what you've already paid 

12 for. But you don't have to pay for what's not going to 

13 be done, yes. 

14 Q. Now, the last page, under there says — it 

15 continues on, and talks about administrative testing — 

16 administrative testing, a Hunter Committee. What was 

17 the Hunter Committee, by the way? 

18 A. The Hunter Committee was a committee in the 

19 United Kingdom, associated with the Department of 

20 Health, that has a list of ingredients that are 

21 permitted for use in cigarettes sold in Britain, for 

22 example. 

23 Not only is it a list of what you can use, it 

24 tells you how much you can use, and we had an important 

25 experience with them with one of our ingredients: 
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1 Cocoa. But that's a story — you might not want me to 

2 talk about that. 

3 Q. Not at this point in any event. 

4 What about: Maintain competitive assistance, 

5 where it says: Other companies doing long-term 

6 testing, L&M patent additives testing? 

7 Do you know what that's referring to, 

8 Dr. Carchman? 

9 A. It may have been referring to the Palladium 

10 catalyst study. 

11 But other companies were doing tests. In 

12 fact, in the last couple of years, Lorillard has 

13 published a large series of ingredient evaluations that 

14 were done for them by IITRI, which is a commercial 

15 facility outside of Chicago. 

16 Reynolds Tobacco does research that it's been 

17 publishing. So there's been a fair amount of activity 

18 over a long period of time doing this kind of work, and 

19 it's very, very competitive. 

20 Q. Now, I want to try to run pretty quickly 

21 through the rest of this document, because it's a long 

22 one, and it would take too long to do this. 

23 But go back to the numbered paragraph 61 of 

24 this Plaintiffs' Exhibit 5141. 

25 I'm using those little numbers on the side. 
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1 Did you find that? 

2 A. 61? 

3 Q. 61. 

4 It talks about: Response capability of 

5 INBIFO. 

6 And if you would, just tell the jury 

7 generally what this page is about. I don't want to 

8 have to go into five automatic positive pressure 

9 smoking machines; just a general description of the 

10 types of studies that are referred to on this page, and 

11 I'll see if I can put it up on the screen at the same 

12 time. 

13 A. This is in part dealing with the difference 

14 between what I call a good meat and potatoes contract 
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15 lab that has a fixed menu every day and something like 

16 INBIFO, which has not just the meat and potatoes, but 

17 it has a whole variety of very specialized types of 

18 assays that are not generally offered. 

19 So it lays out the bigger menu that could be 

20 available to the company if it was decided we needed to 

21 do that. 

22 Q. So these are all acute inhalation, mouse and 

23 hamster, mouse skin painting, pharmacology with 

24 different kinds of animals; these are all things that 

25 are on the INBIFO menu for toxicological, biological 
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1 testing? 


2 

A. 

In 1981. 

3 

Q. 

1981? 

4 

A. 

Yes. 

5 

Q. 

How about Page 22? Some of these have 


6 numbers at the top of the page. So go back to Page 22. 

7 A. Is that nicotine pharmacology? 

8 Q. Nicotine pharmacology. Can you just take a 

9 look at that, and again, generally describe what this 

10 is referring to, if you can identify it, because it 

11 talks about a number of different dates. 

12 A. Yes, this is INBIFO's contribution to the 

13 nicotine analog program that I think we talked about 

14 yesterday. 

15 Q. How can you tell that? 

16 A. Well, I reviewed all the INBIFO documents, I 

17 reviewed for Jim Charles the nicotine analog program, 

18 and everything listed on here are things that INBIFO 

19 did in support of that program. 

20 There are reports, and a summary table that 

21 Dr. Bob Pages put together that deals with all of this. 

22 So — I've spoken to the scientists when I did my 

23 review of the nicotine analog program. 

24 So this is pretty much it. 

25 Q. In fact, somewhere in the middle there it 
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1 makes a reference to an analog, although it spells it 

2 funny. 

3 A. Well, for you, maybe, but not for them. 

4 Q. It spells it funny. All right. 

5 Okay. Just go back to Page 24 under Roman 

6 XII, where it says: What we have learned. 

7 Is this just a report on different things 

8 that they've been able to learn in the course of their 

9 inquiries? 

10 A. Yes. 

11 Q. Is there anything notable in that description 

12 of the inhalation studies? 

13 A. Again, everything that they're reporting on 

14 here is pretty much what you continue to see today. 

15 There is some interesting information on certain flavor 

16 release materials that they tested by inhalation, and 

17 they're described in penultimate — where it says 

18 certain flavor release, it goes through that, and then 

19 it describes some new assays in 1981, that I think are 

20 reflecting what was being published in the scientific 

21 literature. 
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22 I could point out that of the four things 

23 listed here, INBIFO can do all of these four things; 

24 but only one, the micronucleus test, is one that is 

25 still of current interest to INBIFO and to the 
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1 scientific community. 

2 The other three are things that they can do, 

3 but are not high up on the interest list. 

4 Q. Okay. Let me ask you about one other 

5 document, which you'll probably be relieved to know is 

6 my last document. (Handing) 

7 This is marked for identification as 

8 Defendants' Exhibit 36688. 

9 MR. ROSENBLATT: Do you have an extra? 


10 


MR. HEIM: Yes. 

(Handing) 



11 

Q. 

Doctor, before I 

ask you questions about 

12 

this, can 

you date this document? 



13 


MR. ROSENBLATT: 

Just give me a 

moment t 

14 

if I have 

an objection. 




15 


MR. HEIM: Sure. 




16 


MR. ROSENBLATT: 

No objection. 



17 

A. 

Yes, I can. 




18 

Q. 

What date is this 

document? 



19 

A. 

It's a year later 

, it's 1982. 



20 

Q. 

And is this written in the same 

vein 

as ■ 

21 

earlier one? 




22 

A. 

Yes . 




23 

Q. 

This is part of the business records 

of 

24 

Philip Morris? 




25 

A. 

Yes . 
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1 MR. HEIM: Your Honor, I'll move its 

2 admission. I think counsel — 

3 THE COURT: It will be admitted without 

4 objection. 

5 (Defendants' Exhibit 36688 was admitted into 

6 evidence.) 

7 BY MR. HEIM: 

8 Q. Let me ask you a couple questions about this 

9 document. This is another one of those: What is 

10 INBIFO? 

11 I want to go to the second page: Objectives 

12 of INBIFO. It says: Develop/maintain experimental 

13 bioassay capabilities, rapid response to challenges, 

14 and conduct tests on potential new products, 

15 components, and additives. 

16 Has that objective changed at all? 

17 A. It's the same objective in the report we saw 

18 before, and it continues to be. If you were to follow 

19 this through to '99, it would be very similar. 

20 Q. Now they do another — they do another "Why 

21 INBIFO" analysis on the next page. 

22 Now, this "Why INBIFO" refers to problems 

23 with contract laboratories. Is that essentially what 

24 the last document was referring to as well? 

25 A. Yes. 
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1 Q. What were the problems with contract 

2 laboratories in terms of their capabilities? You see 

3 where it says — if you follow me, it says: 

4 Availability, long lead time, security, control, and 

5 then: Capabilities. 

6 A. Yeah. The kinds of tests that INBIFO carries 

7 out with regard to inhalation can only be done in a few 

8 places in the world. Part of it is what's called — 

9 another acronym SFP — specific pathogen-free. 

10 So when the studies are done on these 

11 animals, these are animals that are actually born by 

12 caesarian delivery. They're not naturally born. They 

13 are born in a germ-free environment and kept in a 

14 germ-free environment. And the people who work in 

15 these laboratories wear almost like a spacesuit; and 

16 there's one way in and one way out. You can't go back. 

17 The air is specially filtered. The food is 

18 specially treated. The water is specially treated. So 

19 that's one piece. And it's — there are very few 

20 places today that can do that. 

21 In addition, these animals are exposed to 

22 tobacco smoke by the head only. Again, that requires a 

23 special technology that even fewer places have an 

24 ability to do, because what we were trying and are 

25 trying to mimic as close as possible is how a smoker 
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1 would smoke. 

2 Many people can just take the animals, put 

3 them in a room, put smoke in — into the room. Animals 

4 behave in a certain way under that situation that makes 

5 understanding or interpreting the data much more 

6 complex. 

7 So you have a very specialized facility. 

8 Many of the machines that they built and patented are 

9 the models for the other laboratories that do this kind 

10 of testing. 

11 So there aren't very many places in the world 

12 that can do it, do it this way. And I think — I hope 

13 I answered your question. 

14 Q. Turn in to the — oh, a couple pages more, 

15 where it says: Disciplines involved in evaluations. 

16 What do they mean, "disciplines"? What does 

17 that mean: Disciplines involved in evaluations? 

18 A. These are the area experts at the institute 

19 who are responsible for designing, carrying out and 

20 helping interpret the data. 

21 So pathology — these are specially trained, 

22 board certified veterinary pathologists. And they do 

23 histology and a number of other techniques. There are 

24 immunologists using state-of-the art immunological 

25 procedures, specialized cell sorting devices. 
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1 Microbiology is where the Ames tests are 

2 carried out. There are pharmacologists. So for the 

3 nicotine analog program you had some of these folks 

4 involved. 

5 Clinical chemistry is during the course of an 

6 inhalation exposure, you would take blood from the 

7 animals and look to see what kind of changes were 
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8 taking place in the blood, either in terms of the blood 

9 cells or enzymes, that would be indicative of organ 

10 damage like the liver or brain or the heart. 

11 Biochemistry — and molecular biology is 

12 really a part of that. Looking at very specialized end 

13 points that would go way beyond anything that you would 

14 get in a contract laboratory. 

15 If you're trying to get at a molecular 

16 mechanism for cancer, you need to have these kinds of 

17 tools. 

18 Analytical chemistry, you need to measure 

19 what it is, what the smoke is, that — you have to 

20 characterize it better than anybody else can. 

21 Aerosol physics, tobacco smoke is an aerosol, 

22 and INBIFO has aerosol physicists who understand the 

23 physics and the generation and how to handle these. 

24 And I told you before we have our own 

25 engineers that can design and build just about anything 
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1 they need. And then there's support staff, there are 

2 statisticians, mathematicians and computer people. 

3 And then the quality control are the people 

4 that sit on top of all of this to help maintain the 

5 good laboratory practice certification. 

6 Q. Okay. Now, Doctor, would you go back, all 

7 the way back toward the end. There's a page that has 

8 one of the numbers on the side, of 56. See if you can 

9 find that, if you would. 

10 Now the heading here is: INBIFO results 

11 similar to those of other laboratories, and it says — 

12 this caught my attention — rats. And then it listed 

13 three laboratories I guess, and some people's names and 

14 then hamsters. First there's rats. Let's do the rats 

15 first. 

16 What do they mean: INBIFO results similar to 

17 those of other laboratories? 

18 A. Paul Nettesheim's laboratory was at that time 

19 in Oak Ridge. He's since moved to Oak Ridge, which was 

20 a government-supported laboratory. He was doing some 

21 work on carcinogenesis with tobacco smoke-derived 

22 materials. 

23 I don't know if Binns is still around. 

24 BAT is British American Tobacco. 

25 Wehner has since retired, and he was doing 
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1 some work on tobacco smoke. 

2 Q. Are these laboratories that are totally 

3 independent of tobacco companies? 

4 A. No, they're independent of Philip Morris. 

5 One of them, BAT, that is British American Tobacco. 

6 But the other two are independent, and 

7 basically what they're saying here, for the rats, what 

8 these laboratories are reporting are similar to those 

9 reports and data that INBIFO has gotten using that 

10 system. 

11 Q. How about the hamsters? I notice it says: 

12 Wynder and Hoffman. Getting similar results to Wynder 

13 and Hoffman. 

14 What is that? 
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15 A. This is, again, looking at tobacco smoke and 

16 tobacco smoke-derived materials. So again, Wehner, 

17 Homburger and Bernfeld; Battelle Northwest, which is 

18 still in existence; and Bio-Research, which is I think 

19 either not in existence or bought by somebody else. 

20 Wynder and Hoffman from the American Health Foundation; 

21 and Dottenwille from the Verband. 

22 So the VDC, that is a tobacco-sponsored 

23 research effort in Germany. But again what they're 

24 saying here is what these investigators are reporting 

25 are similar to the work that INBIFO has done as well. 
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1 Q. Okay. Then go to the very last page, where 

2 it says: Cocoa. 

3 And then it gives a series of events 

4 involving cocoa. 

5 Can you explain for the jury what these 

6 series of events involving cocoa is from '76 to '82? 

7 I'll move this thing along here so the jury can follow 

8 me. 

9 A. In 1976 the TWG, the Tobacco Working Group, 

10 was a National Cancer Institute-funded study. MSP is 

11 mouse skin painting. And what they concluded was cocoa 

12 appears to increase the tumorigenicity of the smoke. 

13 And they're talking about tobacco smoke. 

14 What you see underneath it, it says: 

15 Marginal data, tenuous conclusion. That is the 

16 analysis by the INBIFO scientist of this NCI study. 

17 Tom Osdene, Dr. Osdene from R&D, goes over to 

18 the Independent Scientific Commission in the United 

19 Kingdom — this is like the Hunter Committee, the 

20 ingredients folks — and discusses with them the 

21 National Cancer Institute study that's referred to 

22 above, and basically says: Look, this study has 

23 gone — their conclusions go beyond what their data 

24 allows them to. We'll do a test, and we'll give you 

25 the data and let you decide. 
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1 Q. Is that the two-year inhalation test? 

2 A. That was one. We also did mouse skin 

3 painting study. They basically repeated the National 

4 Cancer Institute's study, and basically took care of 

5 the marginal data by increasing the number of groups 

6 and the number of animals per group to firm up the 

7 statistics. 

8 So INBIFO begins the test in '80, '81. They 

9 get their findings. Dr. Osdene hand delivers these 

10 results to the ISC in May '82; the ISC reviews these 

11 results, and basically approves the use of cocoa, at 

12 two inclusion level. August '82 they agreed to use it 

13 in this cigarette brand. 

14 The interesting thing for me is one, INBIFO 

15 published this data in a peer-reviewed literature 

16 subsequent to this. 

17 And number three. Dr. Osdene basically says: 

18 Gee, they approved it at 2 percent. We only tested I 

19 think at 1.5 percent. We're not going to use anything 

20 more than what we tested. It's fine that they approved 

21 it at a higher level; we're not going to go that far. 
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So that's sort of the story about cocoa in 

the UK. 

Sorry if I took too long. 

MR. HEIM: Your Honor, is this a good time 
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for the morning break? 

THE COURT: Why not? Okay. 

We'll take a short break, folks. 

(The jurors exited the courtroom.) 

(A brief recess was taken.) 

MR. HEIM: Before the jury comes back, I 
think I offered this into evidence yesterday, and I 
think you overruled the objection, but it's the one 
that Olga didn't have marked one way or the other. 

This was the safety assessment. Defendants' 
Exhibit 05851. 

THE COURT: Yes. 

MR. HEIM: I believe we had an argument — 
Stan, we had a discussion of this, sidebar. And 
plaintiffs objected, and I believe you overruled the 
objection. 

THE COURT: As it related to the first 
several pages. The rest of it — the bibliography and 
the rest of it — 

MR. HEIM: Right, I said I would delete all 
that. But as deleted, I would like it admitted. 

THE COURT: Okay. 

MR. HEIM: Later I will come back and have 
Chris delete all that stuff. 

THE COURT: Just make a note on there. 
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(Defendants' Exhibit 05851 was admitted into 

evidence.) 

THE BAILIFF: Bringing in the jury. 

(The jurors entered the courtroom.) 

THE COURT: Okay. I think we're ready. Have 
a seat, folks. 

MR. HEIM: Yes, sir. 

BY MR. HEIM: 

Q. Now, Dr. Carchman, going through your 
resume', you've occupied one, two, three, four, five, 
six, seven different positions within the research and 
development department at Philip Morris over your ten 
years, right? 

A. Yes. 

Q. At least seven different job titles? 

A. Yes. 

Q. And have you had regular day-to-day contact 
with the scientists at Philip Morris? 

A. Yes. 

Q. All right. Now, to your knowledge, in all 
the time you were there, have you ever heard — well, 
first, let me start it this way: Did anybody ever tell 
you not to use a particular word like "cancer"? 

A. No. 

Q. Have you used the word "cancer" in your 
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discussions with other scientists at Philip Morris? 

A. And in memos, yes; discussions, memos, yeah. 

Q. And how about a word "addiction"? Have you 
seen that word used in memoranda at Philip Morris? 

A. Sure. 

Q. Has it been talked about, the subject of 
addiction? 

A. All the time. 

Q. Let me ask you about a few other words. I 
just had them written out here. 

"Cancer," I asked you about. 

"Mutagenic," is that different than "cancer," 
the word "mutagenic"? 

A. Yes. 

Q. How is it different than cancer? 

A. Mutagenic is the substance that can cause a 
mutation. Mutagens on substances that are mutagenic 
that can cause mutations. Not all mutagens are 
carcinogens, and not all carcinogens are mutagens. 

Q. So in precise scientific language, one would 
use the word "mutagen" for one purpose and use the word 
"cancer" for another purpose? 

A. Yes. 

Q. Is the word "tumorigenic" different than the 
words "cancer" an "mutagenic"? 
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A. In my mind it is, yes. 

Q. What's the difference? 

A. A tumor is a lump. Now the lump may or may 
not be malignant. That's the difference. 

Q. Okay. So in precise scientific language, a 
scientist might use the word tumorigenic to mean 
something a little bit different than mutagenic? 

A. They would, yes. 

Q. And different than cancer? 

A. Yes. 

Q. What does the word "carcinogenic" mean? 

That's a word we've heard a lot about. 

A. Two parts. The first part is cancer, and the 
"genic" part means in this case to produce cancer. 

Q. So if a substance is carcinogenic, what does 
it mean? What should be taken from that? 

A. In some animal or in a human being, at some 
level over some period of time, it can produce cancer 
somewhere in that animal or person. 

Q. Doesn't mean that it does; it means that it 
can at some level? 

A. Under some condition. 

Q. Under some conditions. 

Is "carcinogenic" different from 
"tumorigenic"? 
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A. Yes — 

Q. What's the difference between the two? 

A. Well, actually some people would suggest that 
tumorigenicity is one of the steps that precedes the 
production of cancer. It has to go through a 
premalignant phase. 

So again, in my mind, they're different. 
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you can 


8 They're part of a continuum, but they can be — 

9 distinguish them. 

10 Q. Okay. How about "biological activity", the 

11 word "biological activity" here? What does that word 

12 mean? 

13 A. That's an umbrella term that would capture 

14 all of those terms, plus some other things. It is any 

15 measure of biological response. 

16 So everything that you've listed would fit 

17 under biological activity, but it wouldn't be limited 

18 to those. 

19 Q. What else might be included within the term 

20 "biological activity"? 

21 A. Cytotoxicity. 

22 Q. Slow — 

23 A. Sorry, cytotoxicity. I showed you some data 

24 on that. 

25 Irritation, I showed you some data on that as 
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1 well. That's an example of some things that we and 

2 other people would call biological activity. 

3 Q. So if you read scientific reports and testing 

4 reports, different memoranda written by scientists, 

5 what would you see more often, or would it depend, out 

6 of all those five terms I put up there? 

7 A. It would be memo-dependent, 

8 subject-dependent. You might see one or more of those 

9 terms or those terms plus "biological activity" or just 

10 "biological activity." 

11 Q. If you were looking at Ames Test, for 

12 example, which of those terms would most likely apply, 

13 "cancer" or "mutagenic"? 

14 A. "Mutagenic." 

15 Q. How about in chronic exposure kinds of tests? 

16 Which of those terms might apply? 

17 A. You might see "tumorigenic," "cancerigenic" 

18 or "cancer." 

19 Q. Depending on — 

20 A. What they saw. 

21 Q. In your years before you ever came to 

22 Philip Morris, have you — when you were at the Medical 

23 College of Virginia instructing, did you use the term 

24 "biological activity"? 

25 A. Sure. 
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1 Q. And how did you use that term? 

2 A. Exactly the way we're talking about it here. 

3 Q. Do other scientists use the word "biological 

4 activity"? 

5 A. Yeah, when I was in Toronto at Health Canada, 

6 the Health Canada people referred to biological 

7 activity the same way we're discussing this here. 

8 Q. And do you see it in the scientific published 

9 literature, "biological activity"? 

10 A. Oh, yeah. I think there might be a Professor 

11 Wynder report or two that precisely uses this kind of 

12 word just like we're talking about it. 

13 Q. Have you heard of any kind of direction, 

14 instruction, protocol, memoranda, anything in your 
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15 years at Philip Morris that told scientists: Use this 

16 word or use this word or don't use this word or don't 

17 use that word? 

18 Have you ever heard of anything like that? 

19 A. Not in my experience. 

20 Q. Now, I want to turn to the subject of the 

21 testing of cigarettes. And let me start by asking you 

22 this: Does Philip Morris test commercial cigarettes? 

23 A. The testing that Philip Morris does on its 

24 own commercial cigarettes as well as its competitors — 

25 competitor cigarettes occurs on almost a daily basis. 
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1 And the kinds of tests that are done would include 

2 physical examination, physical measurements of a 

3 product; chemical measurements of a product, the kinds 

4 of things that you get when you smoke it. 

5 They might take the cigarette apart and do 

6 electromicroscopy and look at the — identify the 

7 different kinds of blends that are in there. 

8 Those are the kinds of tests that Philip 

9 Morris does on commercial products 

10 Q. Now, putting aside those — do those tests 

11 include tests for tar? 

12 A. Yes, tar and nicotine, CO, some aldehydes, 

13 other smoke — 

14 Q. CO is carbon monoxide? 

15 A. I'm sorry, yes. 

16 Q. So it tests its commercial cigarettes and 

17 competitors' commercial cigarettes for things like tar, 

18 nicotine, carbon monoxide, aldehydes? 

19 A. Other smoke constituents. 

20 Q. What about when it does biological testing? 

21 What kinds of cigarettes does it use for testing for, 

22 say, additives, biological testing of additives? 

23 A. Yesterday I — we had a board — 

24 Q. Right. Let me see if I can find it. I'll 

25 put it up. 
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1 A. — with two pie charts that compared a 

2 reference cigarette. These reference cigarettes you 

3 can buy from University of Kentucky, and there are a 

4 number of different kinds of reference cigarettes that 

5 have different tar and nicotine deliveries. 

6 Some of them have filters on them, some of 

7 them don't. So this would be an example of say a 1R4F, 

8 F means a filter. And this would be, I would say, an 

9 11 or 12 milligram tar delivery, using an FTC type 


10 

test, which is — 



11 

Q. 

Doctor, let me stop you. 



12 

A. 

I'm sorry. 



13 

Q. 

I'm sorry, but I got lost over 

there 

for a 

14 

minute. 

So can I take you back to where 

we were? 

15 

A. 

I'm sorry. 



16 

Q. 

Biological testing was where I 

was, 

and I 

17 

found the chart. Okay. 



18 


It says "reference cigarette," 

here. 


19 

"commercial cigarette" there. 



20 


And I think you were saying that you 

do this 

21 

testing 

on the reference cigarette. 
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so 


22 A. Yes, sir. 

23 Q. Okay. And forgive me, I'm sorry, but — 

24 the real question here is: Why do you test the 

25 reference cigarette as opposed to like scooping up a 
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1 handful of Marlboros or Benson and Hedges? 

2 Why do you use that for the — you're testing 

3 for additives, whatever you're testing for? 

4 Why do you do that and use a reference 

5 cigarette? That's where I was heading. 

6 A. I apologize. 

7 Q. No, it was my fault. 

8 A. The question you're asking involves a 

9 scientific investigation of whether or not an additive 

10 or additives is changing the property of the cigarette; 

11 and what I tried to do here is represent the reference 

12 cigarette on the left — in this case it has no 

13 additives — and a commercial cigarette on the right, 

14 which has less than — and this is a non-mentholated 

15 cigarette — has less than 0.3 percent flavors. 

16 All of the flavors come out to be less than 

17 that. If that were a mentholated cigarette, it would 

18 have 1.1 percent less blended tobacco, and then 1.1 

19 percent menthol. 

20 So whatever you're going to add to the 

21 cigarette, you would have to take away that much, that 

22 much tobacco. 

23 So the scientific examination is comparing a 

24 reference cigarette, without an additive or additives, 

25 to a reference cigarette with the additives. 
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1 It's a straightforward, scientific 

2 investigation, asking the question: Does the additive 

3 change the biological or chemical activity of the 

4 product? 

5 Q. So, basically you know what the biological 

6 activity is of the reference cigarette, right? 

7 A. Yes. 

8 Q. Okay. And what you're trying to do is keep 

9 that as a standard, or a baseline? 

10 A. A standard, yes. 

11 Q. Okay. Why is it important, from a 

12 scientist's point of view, to have a baseline or a 

13 standard against which you're measuring an additive, or 

14 when you change — why is that important to a 

15 scientist? 

16 A. This is not simply Philip Morris's idea. The 

17 beginning of this really starts with Tobacco Working 

18 Group, the National Cancer Institute-sponsored — 

19 Q. The jury has heard a little bit about the 

20 Tobacco Working Group. But basically when was the 

21 Tobacco Working Group doing this? 

22 A. In the late '60s, '70s. It went for about 

23 ten years. 

24 Q. And this was a joint government and industry 

25 group that was working on a less hazardous cigarette? 
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A. That's correct. 

Q. And in terms of trying to develop a less 
hazardous cigarette, they used different Kentucky 
reference cigarettes. 

So if you wanted to look at porous paper or 
you wanted to look at reconstituted tobacco, they would 
take a reference cigarette. Not necessarily this one, 
because there are a variety of them. And they would 
look at that particular change, compared to the 
standard reference cigarette. 

And the goal was to get the biological 
activity, not to be any worse than the reference 
cigarette; in fact, the direction you were hoping to 
move was to the chemistry would change in the direction 
you wanted it to, and the biological activity would 
change in that direction. 

So you had an ability to systemically and 
scientifically answer the question: Does the change 
that you're going to introduce move the product in what 
you think is the right direction or the wrong 
direction? 

That's — that was — that was and is the 
only reason to do the testing this way. 

Q. And did the TWG, the Tobacco Working Group, 
actually do biological testing? 
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A. Oh, there are volumes of reports on the 
biological testing that they did with design, product 
changes and biological activity. 

Q. Now they could have — they could have 
scooped up Marlboros or Winstons or something and used 
that? 

A. They could have done anything they wanted. 

Q. Is the fact that biological testing is done 
this way on these reference cigarettes, is that a 
secret? 

A. Oh, no. No. No. I mean, there are 
scientists outside the industry that have been using 
these reference cigarettes for years and publishing on 
them, and these end up in U.S. Surgeon General reports, 
peer review publications, other government documents. 

Q. And do they also have available to them 
commercial cigarettes? 

A. Yes. 

Q. Anybody can buy them, right? 

A. Yes. 

Q. Now, is it important that scientists who work 
on biological testing of cigarettes, whether they be 
tobacco company scientists or scientists at a research 
center or medical school or institution, all work on 
the same thing as a baseline? 
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A. I believe so. Yes. 

Q. Tell the jury why it's important that 
scientists are all using the same baseline cigarette. 

A. If I'm in Virginia and Mr. Heim is in 
Pennsylvania, and we're working on a related question, 
and Mr. Heim wants to repeat a study I've done or wants 
to extend it, the only way he can scientifically do it 
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8 is to — we have to be using the same starting 

9 material. 

10 So any attempt to repeat a study or to extend 

11 a study, you defeat that scientifically unless you use 

12 a standard cigarette that anybody anywhere in the world 

13 can get and study and evaluate. 

14 Q. To your knowledge. Dr. Carchman, has anybody 

15 in the government complained about the fact that Philip 

16 Morris's biological testing and reports of biological 

17 testing compare with a reference cigarette? 

18 A. Not that I'm aware of. 

19 Q. Has anybody at a university or research 

20 center complained and thought it wrong to do the 

21 testing using a reference cigarette, rather than a 

22 commercial cigarette? 

23 A. We've submitted and published this, and it's 

24 been reviewed by our scientific peers, and I can't 

25 remember a single criticism from any of the peer 
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1 reviewers that would suggest that they had a problem 

2 with this scientific approach. 

3 Q. During the course of the time — you started 

4 in what, '89? 

5 A. Yes. 

6 Q. Have you known any — I've asked you about 

7 scientists outside the tobacco companies. Have you 

8 known any scientists inside the tobacco companies who 

9 thought that the reference cigarette was the wrong one 

10 to use? 

11 A. We've had discussions internally for a number 

12 of years resolving around this kind of question. But 

13 when you look at the data, the bottom line here is that 

14 all of the biological activity that anybody measures is 

15 simply and solely and completely related to the 

16 tobacco. 

17 Q. Have you ever or has anyone ever, despite the 

18 absence of criticism, have you ever looked to see 

19 whether the biological activity of a reference 

20 cigarette in fact compares to the biological activity 

21 of a commercial cigarette? Has that been done? 

22 A. That was actually published in 1994 in the 

23 journal. Mutation Research, and it was a study carried 

24 out by Reynolds Tobacco scientists looking at 

25 70-something percent of the U.S. market in the United 
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1 States, comparing, in the Ames assays, comparing that 

2 with a reference cigarette, the 1R4F. 

3 So if that was published in '94, that was 

4 looking probably at a data sample from 1992, 1993. 

5 Q. Dr. Carchman, just to finish this point, I 

6 would like you to come down and can you draw how the 

7 reference cigarette compares in biological activity to 

8 the commercial cigarette? 

9 A. So, going in this direction — 

10 Q. What does that say? 

11 A. "Ames activity." So this is mutagenicity 

12 that we've talked about. It would go zero to some big 

13 number. Let's make it 5,000. 

14 And then along this, we would have milligrams 
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15 of tar per cigarette. 

16 And in this sample it would go from zero to 

17 about 25. They actually tested cigarettes that range 

18 from 3 to 23 milligrams tar delivery. 

19 And let me just, for the sake of argument, 

20 make that 11, and make that 5. So they looked at 

21 70-plus brands, they went to stores, picked them up off 

22 the shelf, they smoked the cigarettes, collected them, 

23 and they ran the assay. 

24 And they published this in table form. And 

25 what we did was we took the numbers from the table, and 
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1 we made a graph out of it, and that graph would look 

2 something like this. There was 70-something dots, if 

3 you will. 

4 What you see is, as you increase the amount 

5 of tar delivered per cigarette, that the activity goes 

6 up. And you can do a simple mathematical calculation, 

7 and this is a line. It has a slope, and the slope is 

8 nonzero, and it's significant. And that line sort of 

9 goes like that. 

10 They also looked at the 1R4F, this reference 

11 cigarette, that doesn't have any additives. All of 

12 these commercial cigarettes have additives, different 

13 kinds of additives, different amounts of additives. 

14 So the first thing is, it doesn't appear to 

15 matter what additives are in here or what commercial 

16 product; it just falls along this line. 

17 About 11 milligrams is where the 1R4F is, and 

18 they had — and I'll — they had more than three. But 

19 they had a number of 1R4F determinations. It turns out 

20 that the 1R4F Ames mutagenicity activity fell right on 

21 this line. 

22 We did something else with this data we put 

23 in. So this is 1R4F, that's a Kentucky reference 

24 cigarette. There is another Kentucky reference 

25 cigarette, 1R5F filter cigarette, and it delivers about 
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1 5 milligrams by the machine, FTC delivery. 

2 That fell right there. 

3 So in terms of the commercial market in the 

4 United States, American-blended cigarettes with flavors 

5 and additives in it, the reference cigarette which 

6 doesn't have any flavors, two different kinds of 

7 reference cigarettes, this biological activity falls 

8 right along this line. 

9 And then the final thing I'll point out is, 

10 remember I showed you the Ames activity from the 

11 accord, this little electrically heated gizmo we're 

12 selling in Richmond? This would be 3 milligrams. Its 

13 activity is down here. It's right off the — this one 

14 was 93 percent reduced. 

15 Now, what this says is — so this is the 

16 electrically heated cigarette. If this was like a 

17 conventional cigarette that you burned, I would have 

18 predicted that these two little dots would be somewhere 

19 on this line. 

20 What this says to me is not only is there a 

21 quantitative difference, there is a qualitative 


http://legacy.library.ucsfSdurtiel/iWitffiS^0y9)i|s»dfndustrydocuments.ucsf.edu/docs/rnxd0001 



22 difference. 

23 I mean, Mr. Heim and I are both guys, but I 

24 think you can tell the difference between us. I mean, 

25 we're qualitatively different. 
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1 

Q. 

Let's not get into that. 

2 

A. 

He's been here longer. 

3 


MR. ROSENBLATT: That's why I didn't object. 

4 

A. 

I'll stop, I'm in trouble. 

5 


These reference cigarettes really fall right 


6 on the line. The biological activity is related to the 

7 tobacco, not to the ingredients. That's what this 

8 particular chart says. 

9 Q. So, Doctor, what does that confirm to you 

10 with regard to the suitability of using reference 

11 cigarettes for purposes of biological testing? 

12 A. If the reference cigarettes were off that 

13 line, I would say to you, Mr. Heim: We have a problem. 

14 We've been using the wrong material to evaluate 

15 products that we're selling to the consumer. 

16 Therefore, what this says to me is that we 

17 were correct scientifically all along, that the 

18 biological activity that we're measuring, the way we're 

19 measuring it, accurately reflects the commercial 

20 market, in the United States. 

21 Q. All right. I just have a few more questions 

22 for you, and I'm going to finish. 

23 I want to ask you a couple questions about 

24 something that's been marked and admitted into 

25 evidence, called The Frank Statement. 
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1 


This 

is Plaintiffs' Exhibit 18. 

2 


Have 

you reviewed, over the course of years. 

3 

Dr. Carchman, 

have you reviewed the scientific 

4 

literature on 

smoking and health? 

5 

A. 

Yes . 


6 

Q. 

Now, 

I want to ask you questions about some 

7 

of these 

statements here. 

8 


You' 

11 notice this — you know what The Frank 

9 

Statement 

is ? 

This was an advertisement that appeared 

10 

in newspapers 

across the United States on a particular 

11 

day in January 

of 1954. 

12 

A. 

I know about the document, yes. 

13 

Q. 

By the way, have you ever met anyone who had 

14 

seen The 

Frank 

Statement? 

15 

A. 

In Philip Morris? 

16 

Q. 

Have 

you ever met anyone anywhere who's seen 

17 

The Frank 

Statement? 

18 

A. 

The 

only reason I know about it is because of 

19 

you. 



20 

Q. 

How 

old are you? 

21 

A. 

KO 

LO 


22 

Q. 

How 

old would you have been when this came 

23 

out? 



24 

A. 

11. 


25 

Q. 

11, 

12, somewhere. 
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1 All right. Now, this document has, in 

2 capital letters — in fact, there's only two capital 

3 letter things here: Recent reports, and tobacco 

4 industry. 

5 But I want to read the first sentence to you: 

6 Recent reports on experiments with mice have 

7 given wide publicity to a theory that cigarette smoking 

8 is in some way linked with lung cancer in human beings. 

9 Q. Based on your review of the literature going 

10 back to the early 1950s, was that an accurate 

11 statement? 

12 A. Yes. 

13 Q. And what recent reports are being referred to 

14 there? 

15 A. This is the mouse skin painting of the 

16 cigarette smoke condensate that Dr. Wynder and 

17 colleagues had performed. 

18 Q. All right. Then it says: 

19 Although conducted by doctors of professional 

20 standing, these experiments are not regarded as 

21 conclusive in the field of cancer research. 

22 Is that an accurate statement? 

23 A. Yes. 

24 Q. However, we do not believe that any serious 

25 medical research, even though its results are 
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1 inconclusive, should be disregarded or likely 

2 dismissed. 

3 Based on what was being reported on mouse 

4 skin painting, do you believe that to have been a fair 

5 statement? 

6 A. It's showing a level of concern. 

7 Q. Okay. Now, it goes on and says: At the same 

8 time we feel it is in the public interest to call 

9 attention to the fact that eminent doctors and research 

10 scientists have publicly questioned the claimed 

11 significance of these experiments. 

12 Was that in fact true? 

13 A. Yes. 

14 Q. Distinguished authorities point out that 

15 medical research of recent years indicates many 

16 possible causes of lung cancer. 

17 Was there medical research preceding 1954 

18 indicating different possible causes of lung cancer? 

19 A. Yes. 

20 Q. Are there different possible causes of lung 

21 cancer today? 

22 A. Yes. 

23 Q. Distinguished authorities point out that 

24 there is no agreement among the authorities regarding 

25 what the cause was. 
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1 Based on your review of the medical and 

2 scientific literature, was that true back at the end of 

3 1953 and early 1954? 

4 A. Yes. 

5 Q. Distinguished authorities point out that 

6 there's no proof that cigarette smoking is one of the 

7 causes. 
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time. 


Was that also accurate back in that period of 
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A. Yes. 

Q. That statistics purporting to link cigarette 
smoking with the disease could apply with equal force 
as to any one of many other aspects of modern life. 
Indeed the validity of the statistics themselves is 
questioned by numerous scientists. 

Were there scientists back in 1953 and early 
1954, and in the '50s that were questioning the 
validity of the statistics that were being cited in the 
epidemiological studies? 

A. Yes. 

Q. Now, the following statements are all 
preceded — these three statements — with "We": We 
accept an interest in people's health as a basic 
responsibility paramount to every other consideration 
in our business; we believe the products we make are 
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not injurious to health; we always have and always will 
cooperate closely with those whose task it is to 
safeguard the public health. 

Can you see down at the bottom here — I 
don't know whether you can — can you read this from 
here. Doctor? 

Can you see who signed — who are the "we" 
that are making this statement? 

A. I see there's somebody from Philip Morris in 
the upper right-hand left. Last column. 

Q. Let me read it to you. It says: Parker 
McComes, president. 

And it has somebody from Reynolds. 

Brown & Williamson, Timothy Hartnett. 

Lorillard, Herbert — looks like Kent. 

Reynolds, E.A. Dore. 

Do you know whether any of these individuals 
who put their name at the bottom of this are alive 
today? 

A. I doubt it. I really don't know. 

Q. Do you have any reason, based on your review 
of the medical literature and the science and what 
you've seen in the records of Philip Morris to 
believe — do you have any reason to believe that these 
statements that they made here: Accepting an interest 
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in people's health as a basic responsibility, that they 
believe the products are not injurious to health, that 
they would cooperate then and in the future with those 
whose task it is to safeguard the public health — do 
you have any reason to believe that the people who 
signed this didn't mean it? 

MR. ROSENBLATT: Objection, Your Honor, he 
has no reason to believe one way or the other, 
obviously. 

THE COURT: I'll sustain the objection. 

MR. HEIM: I agree. Nobody does. 

MR. ROSENBLATT: Well, that kind of statement 
calls for a response — 

MR. HEIM: He was speaking — 
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15 THE COURT REPORTER: One at a time. 

16 THE COURT: Gentlemen, please, I don't want 

17 to get into this argument. I sustained the objection. 

18 The question was improper. Okay. 

19 BY MR. HEIM: 

20 Q. Dr. Carchman, in your years at Philip Morris, 

21 has Philip Morris cooperated with the public health 

22 authorities in this country? 

23 A. Still are. Yes. 

24 Q. They have been? 

25 A. Yes, and they still are. 
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1 Q. They still are. 

2 Have you been, in particular, been involved 

3 with cooperating with public health authorities? 

4 A. Over the last ten years and now, yes. 

5 Q. And has Philip Morris, through the years that 

6 you've known it, and looking back over those years, 

7 done everything that you can think of to make 

8 cigarettes as safe as they can be made? 

9 A. Yes. 

10 MR. HEIM: No other questions. Your Honor. 

11 THE COURT: All right. I think it's time to 

12 take our lunch break at this point. Come back at 1:30. 

13 We will resume at that time. 

14 (The jurors exited the courtroom.) 

15 THE COURT: All right. Considering that we 

16 come back at 1:30, are you going to be able to finish 

17 today, or don't you know? 

18 MR. ROSENBLATT: Probably not. But certainly 

19 by noon tomorrow. 

20 THE COURT: Okay. That will fit in with your 

21 schedule. 

22 THE WITNESS: Thank you. 

23 (A lunch recess was taken at 11:55 a.m.) 

24 

25 
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